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In the District Court of the United States for the

Northern District of California, Southern Division

No. 29584

HARDWARE MUTUAL INSURANCE CO. OF
MINNESOTA, a Corporation,

Plaintiff,

vs.

MILDRED A. DUNWOODY, HAROLD A.

GOLDMAN, MYRTLE GOLDMAN, HAR-
OLD F. BARUH, DORIS G. DARUH, and

SECURITY INSURANCE COMPANY OF
NEW HAVEN, a Corporation,

Defendants.

COMPLAINT FOR
DECLARATORY RELIEF

Plaintiff alleges:

I.

The jurisdiction of this Court arises out of the

fact that the parties are citizens of different states,

and the amount in controversy is in excess of $3000

exclusive of interest and costs ; this is a suit brought

pursuant to the Federal Declaratory Judgment Act

(28 use 400), in a case of actual controversy be-

tween plaintiff and defendants; all as more fully

hereinafter appears.

II.

The plaintiff' is a corporation incorporated under

the laws of the State of Minnesota. The plaintiff

is now and for many years past continuously has
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been engaged in business as an insurance under-

AYi'iter in and ])y authority of the several states of

the United States, including the State of California.

The principal office of the plaintiff in the State of

California is located at San Francisco.

III.

Defendant Security Insurance Company of New
Haven is a corporation incorporated under the laws

of the State of Connecticut. It is now and for many
years past continuously has been engaged in busi-

ness as an insurance underwriter in and by authority

of the several states of the United States, including

the State of California. Plaintiff alleges, on infor-

mation and belief, that the principal office of said

defendant in the State of California is located at

San Francisco.

IV.

Each of the other defendants is a resident and

citizen of the State of California, and not a resident

or citizen of the State of Minnesota.

V.

On or about 24 September, 1948, plaintiff did, in

California, issue and deliver to defendant Mildred

A. Dunwoody its policy of insurance No. 4-24777

(Old California Standard Form Fire Insurance

Policy), insuring said defendant against loss by

fire for the term of 24 September, 1948, to 24 Sep-

tember, 1949, in the amount of $10,000. Said insur-

ance was apportioned as follows: Item 1. $8,000 on

one story composition roof brick building at 223-225

Main Street, Chico, California; and Item 4. $2,000
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un the one story brick building with composition

roof situated at 227-229 Main Street, Chico, Cali-

fornia.

yi.

At all times mentioned in this complaint said

premises at 223-229 Main Street, Chico, California,

were leased to defendants Harold A. Goldman, Myi--

tle Goldman, Harold F. Baruh, and Doris G. Baruh

under a written lease for a term of 50 years com-

mencing 1 January, 1944. Paragraph 12 of said

lease states:

"12. Should the whole or any part of any

building or buildings at any time standing on

the demised premises be partially or totally

destroyed by fire after the commencement of

the term hereof, the same shall be restored by

the Tenant at its own expense without unneces-

sary delay * * *"

VII.

At all times mentioned in this complaint there

w^as in full force and effect a policy of insurance

No. 64539 (Old California Standard Form Fire

Insurance Policy) issued by defendant Security

Insurance Company insuring defendants Mildred

A. Dunwoody, Harold A. Goldman, Myrtle Gold-

man, Harold F. Baruh, and Doris G. Baruh against

loss or damage by fire to said buildings at 223-229

Main Street, Chico, California, in the amount of

$36,795.00.

VIII.

The buildings described in said policies of insur-

ance were totally destroyed by fire on 8 April, 1949.
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IX.

Defendant Mildred A. Dunwoody has made a de-

mand upon the plaintiff for the sum of $10,000.00,

being the full amount of the policy of fire insurance

issued by plaintiff to said defendant. It is the posi-

tion of plaintiff that said defendant has suffered

no loss as defendants Harold A. Goldman, Myrtle

Goldman, Harold F. Baruh and Doris G. Baruh are

required under their lease with defendant Mildred

A. Dunwoody to restore the buildings destroyed by

said fire without imnecessary delay.

X.

In the event this Court should determine that

defendant Mildred A. Dunwoody has suffered a

loss within the meaning of the policy issued to her

by plaintiff and directs plaintiff to pay said loss

Avithin the limits of said policy, plaintiff will then

be subrogated to said defendant's rigJits against de-

fendants Harold A. Goldman, Myrtle Goldman,

Harold F. Baruh and Doris G. Baruh under her

lease with them. In order to avoid circuity of

action and a multiplicity of suits, judgment should

then be entered in favor of plaintiff and against

defendants Harold A. Goldman, Myrtle Goldman,

Harold F. Baruh and Doris G. Baruh for the

amount thus found to be due to defendant Mildred

A. Dunwoody.

XI.

In the event that this Court should determine

that defendant lessees have no duty to restore the

buildings destroyed by fire or to pay for the value
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of said buildings, the question will then arise as

to the apportionment of the loss between plaintiff

and defendant Security Insurance Company. Plain-

tiff is informed ;nid Ijelievcs that the sound ^a]ue

of said buildings was $33,553.98. The policy issued

by plaintiff' in the amount of $10,000.00 constitutes

21.37% of the total fire insurance of $46,795.00

covering upon said buildings. Therefore, plaintiff

should not be liable for more than 21.37% of the

loss, or $7,170.49.

Wherefore, plaintiff' prays:

(1) That the Court adjudge that the plaintiff

is not liable to defendant Mildred A. Dunwoody in

any amount whatsoever

;

(2) That should the Court decree that plaintiff

is liable to defendant Mildred A. Dunwoody, the

Court will determine the amount of said liability

and enter judgment against defendants Harold A.

Goldman, Myrtle Goldman, Harold F. Baruh and

Doris G. Garuh for said amount.

(3) That plaintiff recover its costs of suit

herein; and

(4) That plaintiff have such other and further

relief as the Court may deem proper.

BERT W. LEVIT,

DAVID C. BOGERT,
LONG & LEVIT,

By /s/ DAVID C. BOGERT,
Attorneys for Plaintiff.

[Endorsed] : Filed March 21, 1950.
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[Title of District Court and Cause.]

AMENDED ANSWER OF DEFENDANTS HAR-
OLD A. GOLDMAN, MYRTLE GOLDMAN,
HAROLD F. BxVRIJH AND DORIS G.

BARUH

Now come the defendants Harold A. Goldman,

Myrtle Goldman, Harold F. Baruli and Doris G.

Baruh, and answering plaintiff's complaint on file

herein admit, deny and aver as follows

:

I.

Admit the allegations of paragraphs I, II, III,

IV and VIII of said complaint.

II.

Admit the allegations of paragraph V of said com-

plaint, and in said behalf these defendants aver that

said policy of insurance provides that

"Subrogation: If this company shall claim

that the fire was caused by the act or neglect of

any person or corporation, this company shall

on payment of the loss be subrogated to the

extent of such payment to all right of recovery

by the insured for the loss resulting therefrom

and such right shall be assigned to this com-

pany by the insured on receiving such pay-

ment,"

and fui-ther,

''Subrogation Waiver Clause: This insurance

shall not be prejudiced by agreement made by

the named insured releasing or waiving this

company's right of subrogation against third
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parties responsible for the loss under the fol-

lowing circumstances only:

'' (I) If made before loss has occurred, such

agreement may run in favor of any third

party,"

and does not confer upon said plaintiff any right of

subrogation with respect to any contract entered

into by the insured with any third party; and, as

these defendants are informed and believe and

therefore aver, said policy does not contain a de-

preciation insurance endorsement and the coverage

of said policy does not include depreciation.

III.

Admit the allegations of paragraph YI of said

complaint save to the following extent: That the

allegation respecting paragraph 12 of said lease con-

stitutes but a portion of said paragraph and that

said paragraph of said lease is as follows:

Should the whole or any part of any building

or buildings at any time standing on the de-

mised premises be partially or totally destroyed

by fire after the connnencement of the temi

hereof, the same shaU be restored by the Tenant

at its own expense without unnecessary delay.

The Tenant covenants and agrees that it, the

Tenant, shall at all times during the term

hereof and at its own expense keep any and all

buildings or improvements now upon or here-

after constructed or placed upon said premises,

insured against loss or damage by fire in an

amount equal to eighty (80) per cent of the full



10 Hardware Mutual Insurance Co., etc.

insurable value thereof above the foundation

walls. All such policies of insurance shall be

payable to the Landlords and Tenant as their

interest may appear, and shall be written by

solvent fire insurance companies authorized to

do business in the State of California. Such

Policies of insurance shall be held by the Ten-

ant, and the Landlords shall be furnished with

the usual certificates from insurance companies

showing the existence of such policies. In case

of loss, the Tenant is hereby authorized to

adjust the loss and execute proofs thereof in the

names of both the Tenant and the Landlords.

So long as the Tenant shall comply with the

provisions of this lease respecting fire insurance,

the Landlords covenant and agree not to carry

or permit to be carried duiing the term or any

extension or renewal thereof, any additional or

other fire insurance covering any interest in the

demised premises without the knowledge and

consent of the Tenant, but if the Landlords shall

desire to carry additional insurance and request

the tenant to consent thereto, its consent shall

not be unreasonably withheld when any such

insurance shall not jeopardize or decrease the

amount recoverable under the insurance or self

insurance herein provided to be carried by the

Tenant. The Tenant shall, upon the request of

the Landlords furnish the Landlords evidence

of is compliance with these provisions and of

the fact of coverage adequate in the premises.

Notwithstanding anything else herein con-
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taiiied to the contrary, if the premises or a jior-

tion thereof be damaged by fire, upon the pay-

ment of the insurance by the insurance company

of the loss to the parties hereto as their in-

terests may appear, all of such payment may be

used by the Landlord for the purpose of restor-

ing the portion damaged if the Landlord de-

sires,

and further aver that said defendant Mildred A.

Dunwoody sought and received the consent of these

defendants to cany insurance upon the said building

or buildings in addition to the insurance thereon

theretofore elfected by these defendants and then in

effect and in effect at the time of said fire, and that

pursujmt to said consent said defendant Dunwoody
insured her interest as owner of said property with

said plaintiif and which insurance was covered and

evidenced by plaintiff's said policy No. 4-24777.

IV.

With respect to paragraph VII of said complaint,

these defendants deny the allegations thereof save

that at the time of said fire there was in full force

and effect a policy of fire insurance No. 64539 issued

by defendant Security Insurance Company covering

said buildings in the amount of $36,795.00, and in

said behalf these defendants aver that the insured

named in said policy were the defendants Harold

F. Baruh and Harold Goldman and/or M. Dun-

woody and that loss thereimder was to be adjusted

with and payable to said Harold F. Baruh and

Harold Goldman; that said policy contained a de-
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preciation insurance endorsement and thereby in-

sured the replacement cost of said buildings without

deduction for depreciation.

V.

With respect to paragraph IX of said com-

plaint, these defendants deny that said defendant

Dunwoody has suffered no loss under the said policy

of fire insurance issued by said plaintiff to said

defendant, whether for the reason set forth in said

paragraph IX or for any other reason. These de-

fendants aver that the construction of a building

or buildings in replacement of the said buildings

destroyed by said fire has not been undertaken as

yet, and that the same has been delayed by these

defendants with the consent and approval of said

defendant Dunwoody pending, initially, the efforts

of these defendants to procure recognition by Mont-

gomery^ Ward & Co., Incorporated, of a sublease

dated February 25, 1946, from these defendants to

it of the said property, under which these defend-

ants agreed to construct upon the said realty a new

building for said Montgomery Ward & Co., Incor-

porated, and to pay the cost thereof up to the sum

of $327,500; that these efforts have proved unsuc-

cessful and that within the last several months these

defendants have given, and presently are giving,

their attention to the procurement of a tenant of

substantial worth for said property, carrying with

it the construction thereon by these defendants of

a building suitable for the conduct thereon of the

business of such tenant, and that the cost of the
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construction of such building or, in the event of

inability to procure such tenant, the cost of the con-

struction on said property of one or more buildings

to meet the requirements of the ordinary tenant

or tenants will, as these defendants are informed

and believe and therefore aver, substantially exceed

the aggregate of the gross amount of the insurance

provided for b}^ said policy of said Security Insur-

ance Company, namely, $36,795.00, and by said

policy of said plaintiff, namely, $10,000.00.

VI.

Respecting paragraph X, these defendants deny

that said plaintiff will, in the instance specified in

said i)aragraph, be subrogated to the defendant Dun-

woody 's rights against these defendants or any of

them under the defendant Dunwoody's lease with

these defendants or othei-wise or at all, and further

deny that at any time since the occurrence of said

fire there was or presently is or hereafter will be

any amount due from these defendants or any of

them to said defendant Dunwoody under the afore-

said paragraph 12 of said lease, and further deny

that for any reason whatsoever any judgment should

be entered in favor of plaintiff* and against these

defendants or any of them for any amount.

VII.

Respecting paragraph II of said complaint, these

defendants deny that there is any right of appor-

tionment of the said loss between said plaintiff* and

defendant Security Insurance Company, and, upon

information and belief, further deny that the sound
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value of said buildings was at the time of said loss

the sum of $33,553.98, and in said behalf these de-

fendants aver, upon information and belief, that the

sound value of said buildings was at the time of said

loss not less than the sum of $46,975.57 without de-

preciation and was not less than the sum of $35,-

231.68 after deduction of dei3reciation. These de-

fendants aver that said Security Insurance Com-

pany did accept the immediately above-averred

sound value before and after depreciation and did

find that there was a total loss, after the deduction

of depreciation, under its policy and the said policy

of plaintiff, and did pay unto the defendants Harold

F. Baruh and Harold A. Goldman, upon the basis

of a total loss, the sum of $25,051.11 as the propor-

tion of the gross amount, after deduction of depre-

ciation, of the policy issued by said Security

Insurance Company, and did and does withhold the

balance, or the sum of $11,743.89, of said gross

amount, which balance constitutes the depreciation

arrived at by it, and did, and presently does, i-ec-

ognize its liability to said defendants Harold F.

Baruh and Harold A. (loldman to pay said amount

of $11,743.89 upon the replacement of the destroyed

buildings, which course of withliolding and time of

payment are in conformity with the provisions of

the said depreciation insurance endorsement. That,

as these defendants are informed and believe and

therefore aver, the percentage of said depreciation

was agreed to by said plaintiff and said Security

Insurance Company in or about the month of June,

1949, and that the agreed percentage was adhered
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to by said Security Insurance Company in the afore-

said determination by it of the said amount of de-

preciation.

These defendants are informed and believe and

therefore aver that defendant Dunwoody did, within

the time provided for by the said policy issued to her

by said plaintiff, render to said plaintiff an amended

proof of loss, signed and sworn to by her, setting

forth therein the information called for by said

policy and claiming therein a total loss under said

policy.

As a Further, Separate and Second Defense to

plaintiff's complaint on file herein these defendants

aver as follows:

I.

That the premises at 223-229 Main Street, Chico,

California, were at all times mentioned in said com-

plaint and now are, leased by defendant Mildred A.

Dunwoody to these defendants under a written

lease for a term of fifty (50) years commencing

January 1, 1944. That paragraph 12 of said lease

is set forth in paragraph III of the first defense

herein and these defendants re-aver and incor-

porate the same herein, by reference thereto.

II.

That in April, 1946, defendant Mildred A. Dun-

woody and these defendants entered into an agree-

ment in writing, a copy of which is hereunto an-

nexed, marked Exhibit "A," and incorporated
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herein by reference as though herein fully at length

set forth.

III.

That in April, 1946, defendant Mildred A. Dun-

woody and defendants Harold F. Baruh and Harold

A. Goldman entered into an agreement in writing, a

copy of which is hereunto annexed, marked Exhibit

"B," and incorporated herein by reference as

though herein fully at length set forth.

IV.

That on the 29th day of April, 1946, and within

six months from the date of the execution and de-

livery of the aforesaid agreement marked Exhibit

"A," these defendants, as ''Landlord," and Mont-

gomery Ward & Co., Incorporated, as "Tenant,"

entered into a sublease dated the 25th day of

February, 1946, of the premises referred to in para-

graph I hereof for a term in excess of thirty (30)

years commencing on the 1st day of March, 1946.

V.

That as provided in said agreement marked Ex-

hibit "A," upon the execution and delivery thereof,

said paragraph 12 of the aforesaid lease became of

no force and effect whatsoever.

VI.

That by reason of said agreement marked Exhibit

"A," these defendants are not required under their

aforesaid lease with defendant Mildred A. Dun-

woody, or at all, to restore tlie buildings referred
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to in paragrapli I hereof, which were totally de-

stroyed by fire on April 8, 1949.

Wherefore, these defendants pray that this Court

do render its judgment that ]:>laintiff is not entitled

to any relief imder its said complaint; that plain-

tiff's said complaint be dismissed and that this Court

award these defendants their costs and disburse-

ments herein and such other and further relief as

this Court may deem meet in the premises.

OSCAR SAMUELS and

TEVIS JACOBS,

By /s/ OSCAR SAMUELS,
Attorneys for Defendants Harold A. Goldman,

Mrytle Goldman, Harold F. Baruh and Doris

G. Baruh.

Consent is hereby given to the filing of the fore-

going amended answer and service of a copy thereof

is hereby admitted this day of November, 1950.

BERT W. LEVIT,

DAVID C. BOGERT,

LONG & LEVIT,

By /s/ DAVID C. BOGERT,
Attorneys for Plaintiff.
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EXHIBIT ''A"

This Supplemental Agreement, made as of the

16th day of April, 1946, between Mildred Dunwoody,

an unmaiTied person, of Chico, California, herein-

after called the Landlord, and H. A. Goldman and

Myrtle Goldman, his wife, and H. F. Baruh and

Doris G. Baruh, his wife, of Alameda County,

California, hereinafter called the Tenant, amending

that certain lease dated the First (1st day of No-

vember, 1943, by and between the said Mildred Dun-

woody, her heirs and assigns, therein called the

Landlord, and The Grand Rapids Furniture Com-

pany, its heirs and assigns, therein called the Ten-

ants, which lease dated November 1, 1943, was as-

signed by The Grand Rapids Furniture Company,

Harry Poise and Reva Poise and Mary Louise

linger to H. A. Goldman and H. F. Baruh by in-

strument dated April 3, 1945, and which lease covers

certain real property situated in the City of Chico,

County of Butte and State of California, described

as follows:

Being a portion of Lots Two (2) and Three

(3) in Block Nine (9) of the City of Chico,

according to the Official Map thereof, filed and

of record in the office of the Recorder of the

County of Butte, State of California, and more

particularly described as follows, to wit

:

Commencing at a point on the Westerly side

of Wall Street, distant Ninety-nine (99) feet

in a Southerly direction from the northeasterly

corner of Lot One (1) of said Block Nine (9) ;

thence at right angles westerly and parallel with
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Second Street, One Hundred and Thirty-two

(132) feet to the Westerly line of said Lot Two

(2) ; thence at right angles Southerly along the

Westerly line of said Lots Two (2) and Three

(3), Sixty-three (63) feet to a point distant

Thirty-six (36) feet in a Northerly direction

from the Southwesterly corner of said lot Three

(3) ; thence at right angles Easterly and par-

allel with the Southerly line of said Lot Three

(3), One Hundred and Thirty-two (132) feet

to the Westerly line of Wall Street; thence

Northerly along the Westerly line of Wall

Street, Sixty-three (63) feet to the place of be-

ginning.

A portion of Lot Six (6) in Block Nine (9)

of the City (formerly to\\Ti) of Chico, according

to the official map thereof, filed in the office of

the Recorder of the County of Butte, State of

California, and more particularly described as

follows, to wit:

Commencing at a point on the northeasterly

line of Main Street, 17 feet southeasterly from

the northwest corner of said Lot 6 ; and rimning

thence southeasterly along the line of Main

Street, 241/2 feet; thence northeasterly at a right

angle with Main Street, 132 feet to the north-

easterly line of said Lot 6 ; thence northwesterly

along the easterly line of said Lot 6, 24I/2 feet;

thence southwesterly and parallel with Third

Street, 132 feet to the point of beginning.

ExcejDting Therefrom the following, to wit:

Commencing at a point on the northeasterly
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line of Main Street, 24i/> feet northwesterly

from the southwest corner of said Lot 6 ; thence

northwesterly along said line of Main Street,

9 feet; thence northeasterly at a right angle

with Main Street and parallel with Third

Street, 132 feet to the northeasterly line of said

Lot 6; thence southeasterly along said line of

Lot 6, 9 feet; thence southwesterly and parallel

with Third Street, 132 feet to the point of be-

ginning.

A part of Lots Six (6) and Seven (7) of

Block Nine (9) of the City (formerly Town)

of Chico, according to the official map thereof,

filed in the office of the Recorder of the County

of Butte, State of California, and more par-

ticularly described as follows:

Commencing at a point on the Easterly line

of Main Street, distant Seventeen (17) feet.

Southerly from the Northerly line of Lot Six

(6) said Block; thence Easterly and parallel

with Second Street, One Hundred and Thirty-

two (132) feet; thence at a right angle North-

erly and parallel with Main Street, Fifty (50)

feet; thence at a right angle Westerly and

parallel with Second Street, One Hundred

Thirty-two (132) feet to the Easterly line of

Main Street; thence Southwesterly along the

Easterly line of Main Street, Fifty (50) feet to

the place of beginning.

Witnesseth

:

That whereas the said H. A. Goldman, Myrtle
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Goldman, H. F. Banili and Doris G. Baruh, con-

tem])late leasing the above-described premises for a

term of twenty-five (25) years or upwards to Mont-

gomery Ward & Co., Incorporated, an Illinois

Corporation, having general offices at 619 West Chi-

cago Avenue, Chicago, Illinois, and

W^hereas, the said Montgomery Ward & Co., In-

corporated, expects to make extensive improvements

upon the premises demised by said lease dated No-

vember 1, 1943, and desires to have uninterrupted

possession of such premises for the full term of its

lease and during any extension or extensions of the

terms thereof, and

Whereas, the said Mildred Dunwoody, H. A. Gold-

man, Myrtle Goldman, H. F. Baruh and Doris G.

BaiTih are willing and agreeable to allow the said

Montgomeiy Ward & Co., Incorporated, to have

uninterrupted possession of the premises herein-

above described during the full term and any exten-

sion or extensions of the term of any lease of such

premises which the said Montgomery Ward & Co.,

Incorporated, may enter into with the said H. A.

Goldman, Myrtle Goldman, H. F. Baruh and Doris

G. Baruh.

Now, Therefore, in consideration of the said

Montgomery Ward & Co., Incorporated, entering

into a lease for a term of twenty-five (25) years or

upwards covering the premises hereinabove de-

scribed v/ith the said H. A. Goldman, Myrtle Gold-

man, H, F. Baiiih and Doris G. Baruh, and for the

further consideration of the sum of Ten Dollars

($10.00) and other good and valuable considerations
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paid by the said Montgomery Ward & Co., Incor-

porated, to the said Mildred Dunwoody, the receipt

and sufficiency of which is hereby acknowledged,

the parties hereto agree as follows:

1. Effective as of the date of the complete execu-

tion and delivery of this agreement by the parties

hereto, the following sections and paragraphs of

said lease dated November 1, 1943, shall, upon the

stipulation and conditions set forth in Section 2

hereof be of no force and effect whatsoever, to wit:

Section 4, after the date the said Montgomery Ward
& Co., Incorporated, is required to pay taxes under

the provisions of any lease it enters into with the

said H. A. Goldman, Myrtle Goldman, H. F. Baruh

and Doris G. Baruh, covering the above-described

premises; Sections 5 and 6, the paragraph attached

to page 6, Sections 7, 8, 9, 11 and 12, the paragraph

attached to page 9, Sections 13 and 14 and para-

graph (a) under Section 14, the paragraph attached

to page 10, Sections 15, 16 and 17, paragraphs (a)

and (b) under Section 18 and Sections 20, 21, 22

and 26.

2. The parties hereto agree that if the said Mont-

gomery Ward & Co., Incorporated, enters into a

lease of the hereinabove-described premises with the

said H. A. Goldman, Myrtle Goldman, H. F. Baruh

and Doris G. Baruh for a term of twenty-five (25)

years or upwards, within six (6) months after the

date hereof, and that so long as any such lease shall

not be terminated, all sections and paragraphs men-

tioned in Section 1 hereof shall be ineffective and

imenforcible by any of the parties hereto.
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3. It is agreed that all permanent additions or

improvements placed upon the hereinabove-de-

scribed premises by the said Montgomery Ward &
Co., Incorporated, shall belong to the said Mildred

Dunwoody, her heirs, legal representatives and as-

signs subject to said lease dated November 1, 1943,

and to any lease of such premises which the said

Montgomery Ward & Co., Incorporated, may enter

into as aforesaid.

4. Except as modified hereby said lease dated

November 1, 1943, shall remain in effect. All of the

covenants of said lease as hereby amended shall be

binding upon and shall inure to the benefit of the

parties hereto, their respective heirs, legal rep-

resentatives and assigns.

In Witness Whereof, the parties hereto have

caused this agreement to be duly executed in dupli-

cate, under seal, as of the day and year first above

written.

[Seal] MILDRED DUNWOODY,
MILDRED DUNWOODY.

Witnesses

:

JEAN FULTON,
DORIS BROOMHEAD,

[Seal] H. A. GOLDMAN,
H. A. GOLDMAN,

[Seal] MYRTLE GOLDMAN,
MYRTLE GOLDMAN,
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[Seal] H. F. BARUH,
H. F. BARUH,

[Seal] DORIS G. BARUH,
DORIS G. BARUH.

Witnesses

:

GRACE McGOLDRICK,
JANE ANDERSON,

L. C. DAVIS, JR.,

JOSEPH TAUSSIG,

State of California,

County of Butte—ss.

On this 29th day of April, A.D. 1946, before me,

Jerome D. Peters, a Notary Public in and for said

county and state, residing- therein, duly commis-

sioned and sworn, personally appeared Mildred

Dunwoody, an unmarried person, known to me to

be the person whose name is subscribed to the

within instrument, and acknowledged to me that she

executed the same.

In Witness Whereof, I have hereunto set my
hand and affixed my official seal the day and year

in this certificate first above written.

[Seal] JEROME D. PETERS,
Notary Public, Butte County,

California.

My commission expires: 4-16-47.
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State of California,

County of Alameda—ss.

On this 16th day of April, A.D. 1946, before me,

Mary Parkinson, a Notary Public in and for said

county and state, residing therein, duly commis-

sioned and sworn, personally appeared H. A. Gold-

man and Myrtle Goldman, his wife, and H. F.

Baruh and Doris G. Baruh, his wife, known to me
to be the persons whose names are subscribed to the

within instrument, and acknowledged to me that

they executed the same.

In Witness Whereof, I have hereunto set my
hand and affixed my official seal the day and year

in this certificate first above written.

[Seal] MARY PARKINSON,
Notary Public, Alameda

County, California.

My commission expires : Jan. 21, 1950.

EXHIBIT ''B"

Agreement

This Agreement entered into this 23rd day of

April, 1946, by and between Mildred Dunwoody, the

Party of the First Part, and Harold Baruh, Harold

Goldman, Their Heirs, Assigns, and Executors,

being the Party of the Second Part.

The Party of the First Part does hereby agree to

execute a supplemental agreement together with

that certam lease bv and between the Parties of the
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Second Part and the Montgomery Ward Company

of Chicago, Illinois.

It is understood and agreed by and between both

parties that the signing of said supplemental agree-

ment and lease does not in any way relieve the

parties of the Second Part of any of the obligations

and conditions undertaken by said party of the

Second Part in the original lease by and between

the Pai-ty of the First Part and the Grand Rapids

Furniture Company, dated November 1st, 1943,

which w^as later assigned to the Party of the Second

Part by the Grand Rapids Furniture Company and

Harry Poise and Reva Poise.

For and in consideration of the signing of the

supplemental agreement, and the lease hereinabove

mentioned, the Parties of the Second Part do

hereby agree to increase the monthly rental as

stipulated in the original lease Twenty-five Dollars

($25.00) per month during the life of said lease.

HAROLD GOLDMAN,

HAROLD BARUH,

MILDRED DUNWOODY.

State of California,

County of Butte—ss.

On this 29th day of April, in the year One Thou-

sand Nine Hundred and Forty-six, before me,

Jerome D. Peters, a Notary Public in and for the

County of Butte, personally appeared Mildred Dun-

woody, an unmaiTied woman, known to me to be

the same person whose name is subscribed to the
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within instrument, and slie duly acknowledged that

she executed the same.

In Witness Whereof, I have hereunto set my hand

and affixed my Official Seal, at my office, in the

County of Butte, the day and year in this certificate

first above written.

[Seal] JEROME D. PETERS,
Notary Public in and for the County of Butte, State

of California.

[Endorsed] : Filed November 30, 1950.

[Title of District Court and Cause.]

AMENDED ANSWER AND CROSS-COM-
PLAINT OF DEFENDANT AND CROSS-
COMPLAINANT MILDRED A. DUN-
WOODY

Comes Now the defendant Mildred A. Dunwoody

and amends her answer to plaintiff's complaint on

file herein, and admits, denies and avers as follows;

I.

Admits the allegations contained in Paragraphs I,

II, III, IV, VII and VIII.

II.

Admits the allegations of Paragraph V, and avers

that said policy of insurance provides that

"Subrogation: If this company shall claim

that the fire was caused by the act or neglect of
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any person or corporation, this company shall

on payment of the loss be subrogated to the

extent of such payment to all right of recovery

by the insured for the loss resulting therefrom

and such right shall be assigned to this company

by the insured on re-receiving such payment."

and further,

"Subrogation Waiver Clause: This insurance

shall not be prejudiced by agreement made by

the named insured releasing or waiving this

company's right of subrogation against third

parties responsible for the loss under the fol-

lowing circumstances only:

" (I) If made before loss has occurred, such

agreement may run in favor of any third

party,"

and does not confer upon said plaintiff any right

of subrogation with respect to any contract entered

into by the insured with any third party; and, as

this defendant is informed and believes and there-

fore avers, said policy does not contain a deprecia-

tion insurance endorsement and the coverage of

said policy does not include depreciation.

III.

Admits the allegations of Paragraph VI of said

complaint, save to the following extent: That the

allegation respecting Paragraph 12 of said lease

constitutes but a portion of said paragraph and

that said paragraph of said lease is as follows

:

"Should the whole or any part of any build-

ing or buildings at any time standing on the
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demised premises be partially or totally de-

stroyed by fire after the commencement of the

term hereof, the same shall be restored by the

Tenant at its own expense without unnecessary

delay. The Tenant covenants and agrees that

it, the Tenant, shall at all times during the term

hereof and at its own expense keep any and all

buildings or improvements now upon or here-

after constructed or placed upon said premises,

insured against loss or damage by fire in an

amount equal to eighty (80) per cent of the

full insurable value thereof above the founda-

tion walls. All such policies of insurance shall

be payable to the landlords and Tenant as their

interest may appear, and shall be written by

solvent fire insurance companies authorized to

do business in the State of California. Such

Policies of insurance shall be held by the Ten-

ant, and the Landlords shall be furnished with

the usual certificates from insurance companies

showing the existence of such policies. In case

of loss, the Tenant is hereby authorized to

adjust the loss and execute the i:)roofs thereof

in the names of both the Tenant and the Land-

lords. So long as the Tenant shall comply with

the provisions of this lease respecting fire in-

surance, the Landlords covenant and agree not

to carry or j)ermit to be carried during tlie

term of any extension of renewal thereof, any

additional or other fire insurance covering any

interest in the demised premises without the
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knowledge and consent of the Tenant, but if

the Landlords shall desire to carry additional

insurance and request the tenant to consent

thereto, its consent shall not be unreasonably

withheld when any such insurance shall not

jeopardize or decrease the amount recoverable

under the insurance or self insurance herein

pro^dded to be carried by the Tenant. The Ten-

ant shall, upon the request of the Landlords

furnish the Landlords evidence of its compli-

ance with these provisions and of the fact of

coverage adequate in the premises.

"Notwithstanding anything else herein con-

tained to the contraiy, if the premises or a

portion thereof be damaged by fire, upon the

payment of insurance by the insurance company

of the loss to the parties hereto as their in-

terests may appear, all of such payment may
be used by the Landlord for the purpose of

restoring the portion damaged if the Landlord

desires,
'

'

and further avers that this defendant Mildred A.

Dunwoody sought and received the consent of the

defendants, Harold A. Groldman, Myrtle Goldman,

Harold F. Baruh and Doris G. Baruh, to carry in-

surance upon the said building or buildings; and

that pursuant to said consent this defendant Mil-

dred A. Dunwoody insured her interest as owner of

said property with said plaintiff and which insur-

ance was covered and evidenced by plaintiff's said

policy No. 4-24777.
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IV.

Admits the first sentence of Paragraph IX; de-

nies the second sentence.

Denies Paragraph X.

VI.

Answering Paragraph XI, answering defendant

denies that there is any right of apportionment of

the said loss between plaintiff and defendant Se-

curity Insurance Company, and denies that the

sound value of said buildings was at the time of said

loss only the sum of $33,533.98 and avers it was

upwards of $50,000.00.

VII.

Alleges that answering defendant did, within the

time provided for by the said policy issued to her

by plaintiff, and in pursuance of plaintiff's request,

render to plaintiff an amended proof of loss, signed

and sworn to by her, setting forth therein the in-

formation called for by said policy and claimed a

total loss in the sum of $10,000.00, which was ac-

cepted as adequate proof under the said policy by

plaintiff ; that neither the whole or any part of said

sum of $10,000.00 has been paid.

Amended Cross-Complaint Against Plaintiff Hard-

ware Mutual Insurance Company of Minne-

sota, a corporation.

Comes Now the defendant Mildred A. Dunwoody
and cross-complains against plaintiff Hardware



32 Hardware Mutual Insurance Co., etc.

Mutual Insurance Company of Minnesota, a corpo-

ration, and for cause of cross-complaint alleges as

follows, to wit:

I.

Defendant and cross-complainant Mildred A.

Dunwoody adopts the allegations contained in

Paragraphs II, V and VIII of plaintiff's complaint

and that portion of Paragraph IX which reads:

"Defendant Mildred A. Dunwoody has made

a demand upon plaintiff for the sum of $10,-

000.00, being the full amount of the policy of

fire insurance issued by plaintiff to said de-

fendant ;
'

'

denies the remaming portion of Paragraph IX.

II.

That the policy of insurance referred to in Para-

graph V as having been issued to the defendant and

cross-complainant was insurance upon her owner's

interest in the property described in the i)olicy,

namely, the two buildings referred to in Paragraph

V of plaintiff" 's complaint ; that upon the 8th day of

April, 1919, the said two buildings referred to in

Paragraph V of plaintiff's complaint were com-

pletely destroyed by fire; that the value of said

buildings was in excess of the amount of fire in-

surance carried against their loss, namely, $10,-

000.00.

III.

That defendant and cross-complainant has per-

formed all the terms and conditions of the said

policy of insurance referred to in Paragraph V of
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plaintiff's complaint and tlie full amount thereof,

namely, $10,000.00 is now due, owing and unpaid

from plaintiff and cross-defendant to defendant and

cross-complainant.

Wherefore, defendant and cross-complainant

prays judgment as follows

:

1. That jDlaintiff take nothing by its said com-

plaint.

2. That cross-complainant Mildred A. Dunwoody
have judgment under her cross-complaint against

the plaintiff Hardware Mutual Insurance Company
of Minnesota, a corporation, in the sum of $10,-

000.00, the face value of the said insurance policy,

wdth interest at the rate of 7% per annum from

January 21st, 1950, and for her costs of suit.

3. For such other relief as may be meet and

proper in equity.

Dated : November .
.

, 1950.

/s/ PETERS AND PETERS,
Attorneys for Defendant and Cross-Complainant,

Mildred A. Dunwoody.

State of California,

County of Butte—ss.

Mildred A. Dunwoody, being first duly sworn,

deposes and says:

That she is one of the defendants in the above-

entitled action; that she has read the foregoing

Amended Answer and Cross-Complaint of Defend-
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ant and Cross-Complainant Mildred A. Dunwoody

and knows the contents thereof; that the same is

true of her own knowledge except as to those matters

therein contained on her information or belief and

as to those matters, she believes it to be true.

/s/ MILDRED A. DUNWOODY.

Subscribed and sworn to before me this .... day

of November, 1950.

[Seal] /s/ JEROME D. PETERS, JR.,

Notary Public in and for the County of Butte, State

of California.

Affidavit of Service by Mail attached.

[Endorsed] : Filed November 27, 1950.

[Title of District Court and Cause.]

ANSWER TO CROSS-COMPLAINT

For answer to the cross-complaint of Mildred A.

Dunwood}^, defendant and cross-complainant in the

above-entitled cause, plaintiff and cross-defendant

Hardware Mutual Insurance Co. of Minnesota ad-

mits, denies and alleges as follows

:

I.

Plaintiff and cross-defendant denies each and

every allegation in paragraph II of said cross-com-

jDlaint.

Wherefore, plaintiff and cross-defendant prays
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tliat defendant and cross-coniplainant Mildvcd A.

Dunwoody take nothing by her cross-complaint

herein, and that jndgment be entered in favor of

plaintiff and cross-defendant and against said de-

fendant and cross-complainant and against the other

defendants as prayed in plaintiff's complaint on file

herein.

BERT W. LEVIT,

DAVID C. BOGERT,

LONG & LEVIT,

By /s/ DAVID C. BOGERT,
Attornej^s for Plaintiff and

Cross-Defendant,

Affidavit of Service by Mail attached.

[Endorsed] : Filed July 1, 1950.
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District Court of the United States

Northern District of California

Southern Division

At a Stated Term of the Southern Division of the

United States District Court for the Northern Dis-

trict of California, held at the Court Room thereof,

in the City and County of San Francisco, on Tues-

day, the 20th day of February, in the year of our

Lord one thousand nine hundred and fifty-one.

Present: The Honorable Michael J. Roche,

District Judge.

[Title of Cause.]

MINUTE ORDER

This case came on regularly this day for trial be-

fore the Court sitting without a jur3^ David C.

Bogert, Esq. appeared on behalf of plaintiff ; Jerome

D. Peters, Esq. was present for defendant Dun-

woody, and Robert Sills, Esq. appeared on behalf

of H. F. Baruh and wife and H. A. Goldman and

wife. Upon motion of Mr. Bogert, it is Ordered that

the answer to cross-complaint stand as answer to the

amended cross-complaint of Mildred Dunwoody.

Opening statements were made by respective coun-

sel. The plaintiff introduced into evidence, filed in

record, certain exhibits which were to be marked

Plaintiff's Exhibits Nos. 1 and 2. Harold F. Baruh

and Mildred Dunwoody were sworn and testified

as adverse witnesses on behalf of plaintiff. Defend-

ant introduced into evidence certain exhibits which

were marked as Defendant's Exhibits ''A" and
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'*B." After arguments by respective counsel, it is

Ordered that judgment be and the same is hereby

entered for the defendant and against the plaintiff.

Further Ordered that findings of fact and con-

clusions of law and judgment be prepared and that

the matter be continued to 'Nlarch 9, 1951, for settle-

ment of findings.

[Title of District Court and Cause.]

STIPULATION TO ADMIT CERTAIN FACTS

The parties to the above-entitled action agTee

upon the following statement of a portion of the

facts in the above-entitled action and submit the

same to the Court as true.

I.

The jurisdiction of this Court arises out of the

fact that the parties are citizens of different states

and the amount in controversy is in excess of $3,000

exclusive of interest and costs. This is a suit brought

pursuant to the Federal Declaratory Judgiiient Act

(28 use 400), in a case of actual controversy be-

tween plaintiff and defendants.

II.

The plaintiff is a corporation incorporated under

the laws of the State of Minnesota. The plaintiff is

now and for many years past continuously has been

engaged in business as an insurance underwriter in

and by authority of the several states of the United
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States, including the State of California. The prin-

cipal office of the plaintiff in the State of California

is located in San Francisco.

III.

Each of the defendants is a resident and citizen of

the State of California, and not a resident or citizen

of the State of Minnesota.

IV.

On or about 24 September, 1948, plaintiff did, in

California, issue and deliver to defendant Mildred

A. Dunwoody its policy of insurance No. 4-24777

(Old California Standard Form Fire Insurance

Policy) insuring said defendant against loss by fire

for the term of 24 September, 1948, to 24 September,

1949, in the amount of $10,000. Said insurance was

apy)ortioned as follows: Item 1. $8,000 on one story

composition roof brick building at 223-225 Main

Street, Chico, California; and Item 4. $2,000 on the

one story brick building with composition roof situ-

ated at 227-229 Main Street, Chico, California.

The main body of the polic}^ contains a jDaragraph

relating to subrogation reading as follows

:

"Subrogation. If this company shall claim

that the fire was caused by the act or neglect of

any person or corporation, this company shall,

on payment of the loss be subrogated to the ex-

tent of such payment to all right of recovery by

i the insured for the loss resulting therefrom, and

such right shall be assigned to this company by

the insured on receiving such payment."
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An endorsement attached to said policy contains

a paragi-aph relating to waiver of subrogation read-

ing, in part, as follows:

"39. Subrogation AVaiver Clause: This in-

surance shall not be prejudiced by agreement

made by the named Insured releasing or waiving

this Company's right of subrogation against

third parties responsible for the loss, under the

following circumstances only:

(I) If made before loss has occurred, such

agTeement may run in favor of any third

party; . . .

(Ill) Whether Made Before or After Loss

Has Occurred, Such AgTeement Must Include

a Release or Waiver of the Entire Right of

Recovery of the Named Insured Against Such

Third Party."

A true and correct copy of said policy of insur-

ance and of the endorsements attached thereto is

attached hereto, marked Exhibit "A," and made a

part hereof. Said policy was obtained by defendant

.Mildred A. Dunwoody with the consent of the other

defendants. Said policy does not contain a deprecia-

tion insurance endorsement and the coverage of said

policy does not include depreciation.

V.

At all times mentioned in this stipulation the

premises at 223-229 Main Street, Chico, California,

were and now are leased to defendants Harold A.

Goldman, Myrtle Goldman, Harold F. Baruh, and

Doris G. Baruh under a written lease for a term of
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fifty years, ccmmencirig 1 January, 1944. Paragraph

12 of said lease reads as follows

:

"12. Should the whole or any part of any

building or buildings at any time standing on

the demised premises be partially or totally de-

stroyed by fire after the commencement of the

term hereof, the same shall be restored by the

Tenant at its own expense without unnecessary

delay. The Tenant covenants and agrees that

it, the Tenant, shall at all times during the

term hereof and at its own expense keep any

and all buildings oi' improvements now upon

or hereafter constructed or placed upon said

premises, insured against loss or damage by fire

in an amount equal to eighty (80) per cent

of the full insurable value thereof above the

foundation walls. All such policies of insurance

shall be payable to the Landlords and Tenant

as their interest may appear, and shall be writ-

ten by solvent fire insurance companies author-

ized to do business in the State of California.

Such Policies of insurance shall be held by the

Tenant, and the Landlords shall hi' furnished

with the usual certificates from insurance com-

panies showing the existence of such policies.

In case of loss, the Tenant is hereby authorized

to adjust the loss and execute proofs thereof in

the names of both the Tenant and the Land-

lords. So long as the Tenant shall comply with

the provisions of this lease respecting fire insur-

ance, the Landlords covenant and agree not to

carry or permit to be carried during the term



vs. Mildred A. Bumvoody, et al. 41

of any extension of renewal thereof, any addi-

tional or other fire insurance covering any

interest in the demised premises without the

knowledge and consent of the Tenant, but if

the Landlords shall desire to carry additional

insurance and request the tenant to consent

thereto, its consent shall not l:e unreasonably

withheld when any such insurance shall not

jeopardize or decrease the amoimt recoverable

under the insurance or self insurance herein

provided to be carried by the Tenant. The

Tenant shall, upon the request of the Landlords

furnish the Landlords evidence of its com-

pliance with these provisions and of the fact of

coverage adequate in the premises.

Notwithstanding anything else herein con-

tained to the contrary, if the premises or a

portion thereof be damaged by fire, upon the

payment of the insurance by the insurance com-

pany of the loss to the parties hereto as their

interests may appear, all of such payment may
be used by the Landlord for the ]3urpose of re-

storing the portion damaged if the Landlord

desires.
'

'

VI.

The property described in said policy of insur-

ance w^as totally destroyed by fire on 8 April, 1949.

Said fire was due to causes unknown.

VII.

At the time of said fire there was in full force

and effect another policy of fire insurance No.
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64539 issued hy the Security Insurance Company of

New Haven, covering the buildings at 223-225 Main

Street, Chico, California, and 227-229 Main Street,

Chico, California, in the amount of $36,795.00. The

insured named in said policy were the defendants

Harold F. Baruh and Harold Goldman and/or M.

Dunwoody. Loss under said policy was to be ad-

justed with and payable to said Harold F. Baruh

and Harold Goldman. Said policy contained a de-

preciation insurance endorsement and thereby in-

sured the replacement cost of said buildings without

deduction for depreciation.

VIII.

Defendant Mildred A. Dunwoody has made a

demand upon the plaintiff for the sum of $10,000,

being the full amount of the policy of fire insurance

issued by plaintiff to said defendant.

IX.

The construction of a building or buildings in

replacement of the said buildings destroyed by said

fire has not been undertaken as yet. Said construc-

tion has been delayed b}^ the defendants Harold A.

Goldman, Mytrle Goldman, Harold F. Baruh, and

Doris G. Baruh with the consent and approval of

the defendant Mildred A. Dunwoody. Said consent

was given after the said fire and in or about the

month of June, 1950.

X.

The parties hereto have not agreed as to the sound

value at the time of the fire of the buildings de-

scribed in said policies of insurance.
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XI.

The defendant Mildred A. Dunwoody, as Land-

lord, and defendants Harold A. Goldman, Myrtle

Goldman, Harold F. Baruli, and Doris G. Baruh,

as Tenant, entered into a certain supplemental

agi-eement, a true copy of which is attached hereto,

marked Exhibit "B" and made a part hereof.

XII.

The defendant Mildred A. Dunwoody, as Party

of the First Part, and Harold Baruh and Harold

Goldman, Parties of the Second Part, entered into

a certain supi^lemental agreement, a true copj' of

which is attached hereto, marked Exhibit "C" and

made a part hereof.

XIII.

AVithin six months after the date and the execu-

tion and delivery of the agTeement referred to here-

inabove in paragTaph XI, Montgomery Ward & Co.,

Incor])orated, as Tenant, entered into a sublease

with the defendants Harold A. Goldman, M3^rtle

Goldman, Harold F. Baruh, and Doris G. Baruh, as

Landlord, of the premises referred to hereinabove

in ParagTaph V for a term in excess of twenty-five

years, commencing 1 ^iarch, 1946. Notarial certifi-

cations attached thereto indicate that defendant

ALildred A. Dunwoody acknowledged her signature

before a notary public on 29 April, 1946, that the

other defendants acknowiedged their signatures be-

fore a notary public on 16 April, 1946, and that

officers of Montgomery AVard & Co., Incorporated
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acknowledged their signatures before a notary pub-

lic on 28 June, 1946.

XIV.

The buildings destroyed by said fire were the

same buildings described in and leased by defendant

Mildred A. Dunwoody to the defendants Harold A.

Goldman, Myrtle Goldman, Harold F. Baruh, and

Doris G. Baruh under the terms of the lease re-

ferred to hereinabove in paragraph V.

The parties hereto reserve the right to offer any

further legal evidence to the Court upon the trial

of this action as to all facts not hereinbefore ex-

pressly agreed upon.

Dated this 31st day of December, 1950.

BERT W. LEVIT,
DAVID C. BOGERT,
LONG & LEVIT,

By /s/ DAVID C. BOGERT,
Attorneys for Plaintiff.

OSCAR SAMUELS and

TEVIS JACOBS,
By /s/ OSCAR SAMUELS,

Attorneys for Defendants Harold A. Goldman,

Myrtle Goldman, Harold E. Baruh and Doris

G. Baruh.

PETERS AND PETERS,
By /s/ JEROME D. PETERS,

Attorneys for Defendant and Cross-Complainant

Mildred A. Dunwoodv.
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Building, Equipment and Stock Form

Attached to and forming part of Policy No.
4-24777 of the Hardware ]\lutual Insurance Co. of

ivlinnesota.

Issued to Mildred A. Dunwoody.
Agency at San Francisco, California.

Dated September 24, 1948.

This policy covers the following described prop-
erty, all situated 223-225 Main Street (Page 19,

Line 19).

Town of Chico, State of California.

*Item 1. $8,000.00 on the one story composition
roof brick building while occupied as florist and auto
parts store.

*Item 2. 1.03F—.112EC on equipment, pertain-
ing to Insured's occupancy as all only while con-
tained in, on or attached to the above described
building.

"Item 3. $ on stock, consisting principally
of all only while contained in, on or attached to the
above described building.

^Item 4. $2,000.00 on the one story brick build-
ing with composition roof Avhile situated at 227-229
Main Street, Chico, California (Page 19, Line 24).

''Item 5. .78F—.112EC on

*6. Insurance Attaches Hereunder Only to Those
Items for Which an Amount Is Shown in the
Space Provided Therefor and Not Exceeding Said
Amount Under Such Item(s). For Definition of
Terms ''Building," "Equipment," "Stock," See
Paragraph 7 Below; for Extensions and Exclusions
See Paragraphs Nos. 8 and 10 Below.
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7. Definition of Terms

:

(I) Building: Building or structure in its en-

tirety, including all fixtures and machinery used for

the service of the building itself, provided such fix-

tures and machinery are contained in or attached

to and constitute a part of the building ; additions in

contact therewith ; frescoes and all other decorations,

permanently affixed to and constituting a pai't

th(a'eof; j^latfornis, chutes, conveyors, ])ridges,

trestles, canopies, gangways, and similar exterior

structures attached thereto and located on the above

described premises, provided, that if the same con-

nect with any other building or structure owned by

the named Insured, then this insurance shall cover

only such portion of the same situate on the above-

described premises as lies between the building cov-

ered under this policy and a point midway between

it and such other building or structure; also (a)

awnings, signs, door and window shades and screens,

storm doors and storm windows; (b) cleaning and

fire fighting apparatus; (c) janitors' supplies, tools

and implements; (d) materials and supplies in-

tended for use in construction, alterations or repairs

of the building. Provided, however, that property

described in (a), (b), (c) and (d) immediately

above must be, at the time of any loss, (1) the prop-

erty of the named Insured who is the owner of the

building; and (2) used for the maintenance or

service of the building; and (3) contained in or

attached to the building; and (4) not specifically

covered under an item other than the "Building"

item of this or any other policy.
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(II) Equipment: Equipment and personal prop-

erty of every description, including property on

which liability is required to be specifically assmned

by the standard policy conditions, and, provided the

described building is not owned by the named In-

sured, "Tenant's Improvements and Betterments"

installed or paid for by the named Insured; but

Excluding, (1) Bullion, Manuscripts, and Machine

Shop or Foundry Patterns, (2) Property (Whether

Covered Under This Policy or Not) Included

Within the Description or Definition of "Stock,"

(3) Property Kept for Sale, and (I) Property Cov-

ered Under the "Building" Item of This or Any
Other Policy.

(III) Stock: Stock of goods, wares and mer-

chandise of every description, manufactured, mi-

manufactured, or in process of manufacture; ma-

terials and supplies which enter into the manufac-

ture, packing, handling, shipping and sale of same;

advertising material; all being the property of the

named Insured, or sold but not removed (it being

understood that the actual cash value of stock sold

but not removed shall be the Insured's selling

price) ; and the Insured's interest in materials, labor

and charges furnished, performed on or incurred in

connection with the property of others.

8. Extension Clause: Personal property of the

kind and nature covered under any item hereof shall

be covered under the respective item (a) while in,

on, or under sidewalks, streets, platforms, alleyways

or open spaces, provided such property is located
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within 50 feet of the described '^ Building," and (b)

while in or on cars and vehicles within 300 feet of

the described "Building," and (c) while in or on

barges and scows or other vessels within 100 feet

of the described premises; provided such property

is not covered by marine, inland marine or transpor-

tation insurance of any kind.

9. Trust and Commission Clause : To the extent

that the named Insured shall be liable by law for

loss thereto or shall prior to loss have specifically

assumed liability therefor, any item of this policy

covering on personal property shall also cover prop-

erty of tlie kind and nature descri])ed in such item,

at the location (s) herein indicated, held in trust, or

on consignment or commission, or on joint account

with others, or left for storage or repairs.

10. Exclusion Clause: In Addition to Property

Expressly Excluded From Coverage by Any Provi-

sion of This Form or Other Endorsement Attaclied

To This Policy, the Following Are Not Covered Un-

der Any Item of This Policy and Are To Be Ex-

cluded In the Application of Any "Average Clause"

or "Distribution Clause": Land Values, Gardens,

Trees, Lawns, Plants, Shrubbery, Accounts, Bills,

Currency, Evidences of Debt or Ownership or Other

Documents, Money, and Notes or Securities, Air-

craft, Boats, Motor Vehicles.

11. Loss, if any, under each item of this policy

shall be adjusted with and payable to the Insured

specifically named herein unless otherwise agreed in

writing by this Company.
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12. Loss, if any under item(s) subject

to all the terms and conditions of this policy, and to

the written agreement, if any, between this Insurer

and the following named Payee, is payable to

whose mailing address is

13. Average Clause (This Clause Void Unless

Percentage Is Inserted) : In Event of Loss to Prop-

erty Described In Any Item of This Policy as to

AVhich Item a Percentage Figure Is Inserted In

This Clause, This Company Shall Be Liable for No
Greater Proportion of Such Loss Than the Amount

of Insurance Specified In Such Item Bears To the

Following Percentage of the Actual Value of the

Property Described In Such Item at the Time of

lioss, nor for More Than the Proportion Which the

Amount of Insurance Specified In Such Item Bears

to the Total Insurance on the Property Described

In Such Item at the Time of Loss : Seventy Per Cent

(70%) Applying to Item No. 1 and 4;

Per Cent ( . . %) Applying to Item No ;

Per Cent ( . . %) Applying to Item No. .

If this policy be divided into two or more items,

the foregoing conditions shall apply to each item

separately.

14. Waiver of Inventory and Appraisement

Clause: If any item of this policy is subject to the

conditions of the Average Clause (Paragraph 13

above), it is also provided that when an aggregate

claim for any loss to the property described in any

such item of this policy is both less than Five Thou-

sand Dollars ($5,000.00) and less than two per cent
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(2%) of the total amount of insurance upon the

property described in such item at the time such loss

occurs, it shall not be necessary for the Insured to

make a special inventory or appraisement of the

undamaged property. But Nothing Herein Con-

tained Shall Operate to Waive the Application of

the Average Clause to Any Such Loss.

If this policy be divided into two or more items,

the foregoing conditions shall apply to each item

separately.

15. Excess Insurance Limitation Clause: No
Item of This Policy Shall Attach to or Become In-

surance Upon Any Property, Included Within the

Description of Such Item, Which at the Time of

An3^ Loss.

(a) Is More Specifically Described and Covered

Under Another Item of This Policy, or Under Any
Other Policy Carried By or In the Name of the

Insured Named Herein, or

(b) Being the Property of Others Is Covered

By Insurance Carried By or In the Name of Others

Than the Insured Named Herein.

Until the Liability of Insurance Described Under

(a) or (b) Has First Been Exhausted, and shall

Then Cover Only the Excess of Value of Such Prop-

erty Over and Above the Amount Payable Under

Such Other Insurance, Whether Collectible or Not.

This Clause Shall Not Be Applicable to Property

of Others for the Loss of Which the Insured Named
Herein Is Liable By Law or Has Prior To Any
Loss Specifically Assumed Liability.
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The Provisions Printed on the Back of This Form
are Hereby Referred To and Made a Part

Hereof.

V. J. MALONE,
Agent.

Provisions Referred To In and Made Part of This

Form (No. 78-C)

• 16. Tenant's Improvements and Betterments

Clause: "Tenant's Improvements and Better-

ments" (subject to the pro^i-sions of the paragraph

hereof entitled "Equipment") are covered as prop-

erty of the named Insured under the "Equipment"

item of this policy, regardless of whether or not the

same have or will become a permanent or integral

part of the building (s) or the propert}^ of the build-

ing owner or lessor. The amount of loss on such

"Tenant's Improvements and Betterments" shall be

determined on the basis of the actual cash value

thereof at the time of loss, irrespective of any limi-

tation upon the interest of the Insured therein re-

sulting from any lease or rental agreement affecting

the same. The insurance on such "Tenant's Im-

provements and Betterments" shall not be preju-

diced, nor shall the amount recoverable for loss

thereon be diminished, because of insurance cover-

ing on the same issued in the name of the owner of

said building(s) or of others than the Insured named
in this policy. This Policy, However, Shall not Con-

tribute to the PavTuent of Any Loss to "Tenant's

Improvements and Betterments" Covered Under
Any Policy or Policies Issued In the Name of the
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Owner of Said Building (s) or of Others Than the

Insured Named In This Policy.

17. Consequential Damage Assumption Clause:

(To apply only if stock of merchandise, provisions

or supplies in cold storage, which stock is subject to

damage through change of temperature, are covered

hereunder.) This Company (Subject to the Terms

of This Policy) Shall Be Liable for Consequential

Loss or Damage to Stock of Merchandise, Pro-

visions and Supplies In Cold Storage Covered Here-

under Caused by Change of Temperature Resulting

From Total or Partial Destruction by Any Peril

Insured Against In This Policy, of Refrigerating

or Cooling Apparatus, Connections or Supply Pipes

Thereof, Unless Such Loss Is Specifically Excluded

as to Any Such Peril by Express Provision of Any
Form, Rider or Endorsement Attached to This

Policy.

The Total Liability for Loss or Damage Caused

by Any Peril Insured Against in This Policy and

by Such Consequential Loss or Damage, Either

Separately or Together, Shall In No Case Exceed

the Total Amount of This Policy In Effect at the

Time of Loss, If There Is Other Insurance Upon
the Property Damaged Covering the Perils, or Any
Thereof, Which Are Insured Against in This

Policy, This Company Shall Be Liable Only for

Such Proportion of Any Consequential Loss or

Damage as the Amount Hereby Insured Bears To

the Whole Amount of Insurance Thereon Whether

Such Other Insurance Covers Against Consequential

Loss or Damage or Not.
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If the Building or Any Material Part Thereof

Fall, Except as a Eesult of Fire, All Insurance by

This Policy Shall Immediately Cease Provided That

There Be No Fallen Building Clause Waiver Made

a Part of This Policy.

18. Breach of AVarranty Clause : If a breach of

any warranty or condition contained in any rider

attached to or made a part of this policy shall occur,

which breach by the terms of such warranty or con-

dition shall operate to suspend or avoid this insur-

ance, it is agreed that such suspension or avoidance

due to such breach, shall be effective only during the

continuance of such breach and then only as to the

building, fire division, contents therein, or other

separate location to which such warranty or condi-

tion lias reference and in respect of which such

]:)reach occurs.

19. Subrogation Waiver Clause: This insurance

shall not be prejudiced by agreement made by the

named Insured releasing or waiving this Company's

right of subrogation against third parties respon-

sible for the loss, under the following circumstances

only:

(I) If made before loss has occurred, such agree-

ment may run in favor of any third party

;

(II) If Made After Loss Has Occurred, Such

Agreement ]\Iay Run Only in Favor of a Third

Party Falling Within One of the Following Cate-

gories at the Time of Loss

:

(a) Third Party Insured Under This Policy; or
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(b) A Corporation, Firm, or Entity (1) Owned
or Controlled by the Xamed Insured or in Which

the Named insured Owns Capital Stock or Other

Proprietary Interest, or (2) Owning or Controlling

the Xamed Insured or Owning or Controlling Cap-

ital Stock or Other Proprietary Interest in the

Named Insured;

(III) Whether Made Before or After Loss Has

Occurred, Such Agreement Must Include a Release

or Waiver of the Entire Eight of Recovery of the

Named Insured Against Such Third Party.

20. Automatic Reinstatement Clauses : (a) Ap-

plying to Losses not Exceeding One Hundred Dol-

lars ($100.00) Under This Policy: The amount of

insurance hereunder involved in a loss paAT^nent of

not More Than One Hundred Dollars ($100.00) for

This Policy shall be automatically reinstated.

(b) Applying to Losses in Excess of One Hun-

dred Dollars ($100.00) Under This Policy: In the

event of any loss payment under this policy in ex-

cess of One Hundred Dollars ($100.00) the amount

paid shall be deemed reinstated and this policy auto-

matically reinstated to the full amount in force im-

mediately preceding said loss. Provided That the

Policy Shall be Endorsed to That Effect Within 30

Days After the Payment of Loss, and the Insured

Shall Pay to the Company the Pro Rata Premium
for the Unexpired Time From the Date of Said

Loss to the Expiration of This Policy, at the Rate

in Force at the Time of Said Reinstatement. This

clause shall apply to each loss separately.
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21. Loss by Fire Resulting From ''Riot" and

"or Commotion" Clause: This polic3% subject to

all its stipulations and conditions, is hereby extended

to cover loss by fire only in the same manner and to

the same extent as though the words "riot" and "or

commotion" were not in line 39 of the printed con-

ditions of the policy.

22. Vacancy—Unoccupancy—Cessation of Oper-

ations Clause: Unless otherwise specified by en-

dorsement added hereto: (a) If the subject of this

insurance be a mainifacturing, mill, or mining plant,

permission is gTanted to remain vacant or unoc-

cupied or to shut down and cease operations, for a

period of not to exceed sixty (60) consecutive days

at any one time; or (b) If the subject of insurance

be a cannery, fruit, nut or vegetable packing or

processing plant, fish reduction plant, hop kiln, rice

drier, beet sugar factory, cotton gin, cotton compress

or cotton seed oil mill, permission is granted to re-

main vacant or unoccupied for a period of not to

exceed sixty (60) consecutive days at any one time,

or to shut down and cease operations (but not to be

vacant) for a period of not to exceed ten (10)

months at any one time; (c) Except as otherwise

provided in (a) and (b) immediately above, per-

mission is granted to remain vacant or unoccupied

without limit of time. Nothing herein contained

shall be construed to abrogate or modify any pro-

vision or warranty of this policy requiring (1) the

maintenance of watchman service; (2) the main-

tenance of all fire extinguishing appliances and ap-

paratus including sprinkler system, and water
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suppl.y therefor, and fire detecting systems, in com-

plete working order; nor to extend the term of this

policy.

23. Permits and Agreements Clause: Permis-

sion granted: (a) For other insurance; (b) For such

use of the premises as is usual or incidental to the

business conducted therein and for existing and in-

creased hazards and for change in use or occupancy

except as to any specific hazard, use, or occupancy

prohibited b}' the express terms of this policy or by

any endorsement thereto; (c) To generate and use

illuminating gas or vapor; (d) To kee]) and use all

articles and materials usual and incidental to said

business, in such quantities as the exigencies of the

business require; (e) To work and operate at any

and all times but without extending the term of this

policy; (f) For the building(s) to be in course of

construction, alteration or repair, all without limit

of time but without extending the term of this

policy, and to build additions thereto, and this policy

under its respective item(s) shall cover on or in

such additions in contact with such building (s)

;

]^ut if any building herein described is i)rotected

by automatic sprinklers, this permit shall not be

held to include the reconstruction or the enlarge-

ment of any building so protected, without the con-

sent of this Companj^ in writing. This permit does

not waive or modify any of the terms or conditions

of the Automatic Sprinkler Clause (if any) attached

to this policy.

This insurance shall not be prejudiced: (1) If the

property covered hereunder is on ground not owned
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by the Insured in fee simple; (2) If the interest of

the Insured in said property, or any part thereof, is

other than that of unconditional and sole ownership

;

(3) If any part of said property be or l^ecome en-

cumbered by any mortgage, or other encumbrance,

or by the making of a contract of sale thereof; (4)

If foreclosure proceedings be commenced or notice

of sale l)e given in regard to any property insured

hereunder; (5) By any act or neglect of the owner

of the building if the Insured is not the owner

thereof, or by any act or neglect of any occupant of

the building (other than the named Insured), when

such act or neglect of the owner or occupant is not

within the control of the named Insured; (6) By
failure of the named Insured to comply with any

warranty or condition contained in au}^ form, rider

or endorsement attached to this polic}^ with regard

to any portion of the premises over which the named
Insured has no control; nor (7) shall am^ insurance

hereunder on building (s) be prejudiced by any error

in stating the name, number, street or location of

such building (s).

24. Lightning Clause: Except as Herein Pro-

vided, This Policy Also Covers Direct Loss or Dam-
age Caused ])y Lightning (Meaning Therein' the

Connnonly Accepted Use of the Term "Lightning")

Whether Fire Ensues or not, Subject in All Other

Respects to the Terms and Conditions of This

Policy : Provided, However, That if There Shall be

Any Other Insurance on the Described Property

This Company Shall Be Liable Only Pro Rata With
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Such Other Insurance for Any Direct Loss by

Lightning Whether Such Other Insurance Be

Against Direct loss by Lightning or Not.

This Lightning Clause Does Not Increase the

the Amount or Amounts of Insurance Provided in

This Policy.

25. Electrical Apparatus Clause: If Electrical

Appliances or Devices (Including Wiring) are Cov-

ered Under This Policy, This Company Shall not be

Liable for Any Electrical Injury or Disturbance to

the Said Electrical Appliances or Devices (Includ-

ing AViring) Caused by Electrical Currents Arti-

fically Generated Unless Fire Ensues, and if Fire

Does Ensue This Compan}^ Shall be liable Only for

Its Proportion of Loss or Damage Caused by Such

Ensuing Fire.
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EXHIBIT B
[Exhibit B is identical to Exhibit A attached to

Amended Answer of Defendants Harold A. Gold-

man, Myrtle Goldman, Harold F. Baruli and Doris

G. Bai'uli and is set out in full at pages 18 to 25

of this i)rinted record.]

EXHIBIT C

[Exhibit C is identical to Exhibit B attached to

Amended Answer of Defendants Harold A. Gold-

man, Myrtle Goldman, Harold F. Baruh and Doiis

G. Baruh and is set out in full at pages 25 to 29

of this printed record.]

[Endorsed] : Filed January 5, 1951.

[Title of District Court and Cause.]

SUPPLEMENT TO ''STIPULATION TO
ADMIT CERTAIN FACTS"

It Is Stipulated that there may be added to Para-

graph VII of "Stipulation to Admit Certain Facts"

on file herein, the following:

"That said Security Insurance Company admitted

liability in full under said policy of insurance and

paid thereunder to Harold F. Baruh and Harold

A. Goldman the sum of Twenty Five Thousand Dol-

lars ($25,000.00), and restained, as provided by the

policy, the sum of Eleven Thousand Seven Hun-

dred Forty Three and 89/100 Dollars ($11,743.89),

to be paid to said parties at a later date; that of
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the Twenty Five Thousand Dollars ($25,000.00),

paid to the defendants, Harold F. Baruh and

Harold A. Goldman as aforementioned, they ex-

pended the sum of One Thousand One Hundred

Seventy Three and 89/100 Dollars ($1,173.89), to re-

move the debris upon the property caused by the

bui'ned buildings, and the balance, at the request of

the defendant and cross-complainant, Mildred A.

Dunwoody, was placed by said parties in a savings

account in a bank in San Francisco, to be withdrawn

only upon the signatures of Mildred A. Dunwoody

and Harold F. Baruh or Harold A. Goldman.

Dated this 31st day of December, 1950.

BERT W. LEYIT,

DAVID C. BOGERT,

LONG & LEVIT,

By /s/ DAVID C. BOGERT,
Attorneys for Plaintiff,

OSCAR SAMUELS and

TEVIS JACOBS,

By /s/ OSCAR SAMUELS,
Attorneys for Defendants Harold A . Goldman,

Myrtle Goldman, Harold F. Baruh and Doris

G. Baruh.

PETERS and PETERS,

By /s/ JAMES D. PETERS,
Attorneys for Defendant and Cross-Complainant

Mildred A. Dunwoody.

[Endorsed] : Filed January 5, 1951.
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[Title of District Court and Cause.]

INTERROGxVTORIES PROPOUNDED
BY PLAINTIFF

Now Comes Hardware Mutual Insurance Co., of

Minnesota, a corporation, Plaintiff and Cross-De-

fendant herein, and requires Mildred A. Dunwoody,

Defendant and Cross-Complainant herein, to answer

separately and fully in writing under oath the fol-

lowing interrogatories filed pursuant to Rule 33 of

the Federal Rules of Civil Procedure:

Interrogatory No. 1. At whose request did you

sign that certain agreement, dated as of 16 April,

1946, between you as Landlord and H. A. Goldman,

Myrtle Goldman, H. F. Baruh, and Doris G. Baruh,

as Tentant, a copy of w^hich is incorporated as

Exhibit "B" in the Stipulation to Admit Certain

Facts on file in this action %

Interrogatory No. 2. Did the persons named as

Tenant in said agreement, or anyone on their

behalf, state the purpose for which said agreement

was prepared?

Interrogatory No. 3. If your answer to the pre-

ceding interrogatory is in the affirmative, please

state the names of the persons and the purpose of

the agreement as explained to you by them.

Interrogatory No. 4. Did you delay signing the

agreement referred to above as Exhibit "B" until

Harold Goldman and Harold Baruh had signed, or

agreed to sign, that certain agreement between you
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and them dated 23 April, 1946, a copy of which is

incorporated as Exhibit "C" in the Stipulation to

Admit Certain Facts on file in this action?

Interrogatory No. 5, Describe the negotiations

preceding the execution by you of the agreements

identified hereinabove as Exhibits "B" and "C."

Interrogatory No. 6. Was it your intention and

purpose, at all times mentioned above, that the

other defendants in this action remain bound by

that provision in paragraph 12 of your lease agree-

ment with them requiring that the buildings leased

to them under said lease be restored by them at

their own expense without unnecessary delay if they

were partially or totally destroyed by fire?

Interrogatory No. 7. If your answer to the pre-

ceding interrogatory is in the affirmative, did you

notify Harold A. Goldman or Harold F. Baruh

before or at the time of signing the agreement

identified hereinabove as Exhibit "B" that such

Avas your intention and purpose?

Interrogatory No. 8. Did you, prior to 8 April,

1949, make any agreements with the other defend-

ants, or any of them, relative to their obligation to

rebuild the buildings leased by you to them, other

than the agreements referred to above as Exhibits

^'B" and "C"?

Interrogatory No. 9. If your answer to the pre-

ceding interrogatory is in the affirmative, state the

substance of said agreements, the dates they were

made, and whether they were oral or in writing.
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Interrogatory No. 10. Did you, subsequent to

8 April, 1949, make any agreements with the other

defendants, or any of them, relative to their obliga-

tion to rebuild the buildings leased by you to them,

other than the agreements referred to above as

Exhibits "B" and "C"?

Interrogatory No. 11. If your answer to the pre-

ceding interrogatory is in the affirmative, state the

substance of said agreements, the dates they were

made, and whether they were oral or in writing.

Interrogatory No. 12. It has been stipuhited in

this case that the reconstruction of the buildings here

involved has been delayed by the other defendants

with your consent and approval given in or about

the month of June, 1950.

(a) State when said consent was given.

(b) Was said consent oral or in writing?

(c) AVas said consent embodied in or given

pursuant to an agreement f

(d) If it was, state the substance of said

agTeement, the date it was made, and whethei' it

was oral or in writing.

Interrogatory No. 12. Has any agreement been

made by you with the other defendants, or any of

them, relative to the application of the proceeds of

insurance policies to the reconstruction of the build-

ings leased by you to them?

Interrogatory No. 13. If your answer to the pre-

ceding interrogatory is in the affirmative, state the

substance of said agreement, the date it was made,

and whether it was oral or in writing.
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Interrogatory No. 14. Have the other defendants

paid rent to you since the destruction by fire on

8 April, 1949, of the buildings leased by you to

them?

Interrogatory No. 15. If your answer to the pre-

ceding interrogatory is in the affirmative, state the

amount of rent which has been paid.

Dated 9 January, 1951.

BERT W. LEVIT,

DAVID C. BOGERT,

LONG & LEVIT,

By /s/ DAVID C. BOGERT,
Attorneys for Plaintiff and Cross-Defendant, Hard-

ware Mutual Insurance Co. of Minnesota, a

corporation.

Affidavit of Service by Mail attached.

[Endorsed]: Filed January 30, 1951.

[Title of District Court and Cause.]

ANSWER TO INTERROGATORIES
PROPOUNDED BY PLAINTIFF

State of California,

County of Butte—ss.

Mildred A. Dunwoody, having been duly sworn,

makes the following answers to interrogatories pro-

pounded to her in the above-entitled case. Her

answer to each interrogatory is:



vs. Mildred A. Dunwoody, et al. 71

1. Benjamin Unger.

2. Yes.

3. Mr. Unger stated that Montgomery Ward &
Company wavS interested in obtaining the property

and erecting a store building thereon, but that it

would not accept an assigmnent of the original

lease made on November 1, 1943, between myself

as landlord and the Grand Rapids Furniture Com-

pany as tenants, which lease was later assigned to

defendant herein, H. A. Goldman and H. F. Baruli,

and that to secure Montgomery Ward as a tenant

certain provisions of the lease would have to be

deleted or revised, and Mr. Unger i^resented to me
for my execution that certain agreement refeiTed

to herein as "Exhibit B."

4. At first I refused to sign the agreement dated

April 16, 1946, (Exhibit "B"); if my recollection

serves me right, while this matter was pending a

representative of Montgomery Ward sought to in-

terview me, but I refused to see him. Finally, how-

ever, after consulting with my attorney, I agreed to

sign the agTeement of April 16, 1946, which is re-

ferred to as "Exhibit B'' herein, provided Mr.

Goldman and Mr. Baruh signed an agreement which

was prepared by my attorney and dated April 23,

1946, and is "Exhibit C"; I delayed signing the

agreement "Exhibit B" until Mr. Goldman and Mr.

Baruh had signed the agreement of April 23, 1946

;

these instruments were each acknowledged by me
upon April 29. 1946.



72 Hardware Mutual Insiirauee Co., etc.

5. The negotiations preceding the execution by

me of the agreements (Exhibit "B" and Exhibit

'*C"), were as described in my preceding answer.

When "Exhibit B" was presented, I refused to

sign it. Mr. linger pointed out that it was advan-

tageous to have a building such as Montgomery

Ward & Company would build located upon my
property; I couvsulted my attorney, Jerome D.

Peters, Sr., of Chico, and he suggested that he draw

an agreement to be signed by Mr. Goldman and

Mr. Baruh, and if it was signed, it would be all

right for me to sign Exhibit "B," which agreement

to be so drawn would require said parties individ-

ually and personally to perform all things required

imder the original lease of November 1, 1943. The

main reason for the request of Mr. Goldman and

Mr. Baruh was that in the event the Montgomery

Ward building was destroyed by fire, and my build-

ing on the premises having been removed to build

the Montgomery Ward building, I would have no

funds available for rebuilding, and such a provision

was most important to me.

6. Yes.

7. I cannot answer this definitely; there was a

lapse of a nmnber of days between the time that

"Exhibit B" was presented to me for signing, and

before I actually signed same; I have a faint recol-

lection that I talked over the telephone concerning

the matter with Mr. Baruh, but I cannot be positive

of this; however, I did inform Mr. linger who

represented Mr. Baruh and Mr. Goldman in all of
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the })roceedings involved in these exhibits, that it

was my intention that Mr. Goldman and Mr. Baruh

should restore the building in the event of destruc-

tion by fire. My primary reason for requiring the

signing of "Exhibit C was for this very purpose,

but I had in mind also that under the original

lease, I could rebuild the building myself in the

event of such a loss and use the insurance money

recovered from fire policies placed on the buildings

by Mr. Baruh and Mr. Goldman.

8. No.

10. Yes, first my attorney wrote, asking them

to rebuild, but then their attorney, Mr. Samuels, got

in touch with my attorney, Jerome D. Peters, and

stated that the Montgomery Ward lease deal showed

signs of life again and that a representative from

Montgomery Ward was coming out to see him in

respect to the matter, and my attorney advised me
to delay a demand to rebuild, and my attorney has

informed me that he so advised Mr. Samuels.

11. This transaction was correspondence between

Mr. Samuels and Mr. Peters, and verbal communi-

cations; these occurred toward the end of June,

1950.

12. (a) I believe the latter part of June, 1950.

(b) It was either oral or in the form of

letters between counsel for respective parties.

(c) No.
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12. I have been requested by Mr. Bariih and jMr.

Goldman to apply the proceeds that I may receive

from the Hardware Mutual Company's policy on

the rebuilding of the destroyed buildings. I have

neither told them that I would or would not. My
insurance carrier, the Hardware Mutual, tells me
in the first place that I haven't any insurance, and

then tells me in the second place, that if I do have

any insurance, it is something like $7,000.00 worth

instead of the face value of the policy, which is

$10,000.00 ; the buildings should be rebuilt ; the lease

provides that Mr. Goldman and Mr. Baruh will

rebuild them. In this suit, however, they are

claiming that they are not required to rebuild them.

Even if they are required to rebuild them, I know

nothing of Mr. Goldman's or Mr. Baruh 's finan-

cial status. It is obvious that the buildings cannot

be rebuilt for near the amount they could have been

rebuilt when the fire happened, which was on

October 8, 1948. My determination in the matter

has not yet been formed and I am awaiting the

termination of this proceeding to make a determi-

nation. If I have to pursue Mr. Goldman and Mr.

Baruh legally and take another couple of years in

doing so, it may be that I will take up my rights

under the agreement to use the insurance taken on

the building in the name of Mr. Goldman, Mr. Baruh

and myself, and with it and my own insurance, if I

get any, rebuild.

13.
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14. Yes, on the real property, that is land.

15. $200.00 per month.

/s/ MILDEED A. DUNWOODY,

MILDEED A. DUNWOODY.

Subscribed and sworn to before me this 23rd day

of January, 1951.

/s/ O. E. TEACY,
Notary Public,

Butte County, Calif.

My Commission Expires April 25, 1952.

[Endorsed] : Filed January 29, 1951.

[Title of District Court and Cause.]

FINDINCS OF FACT AND CONCLUSIONS
OF LAW

The above-entitled action came on regularly for

trial before the above-entitled court sitting without

jury, the Hon. Michael J. Eoche presiding, upon

the 20th day of February, 1951, in the court room of

the above-entitled court, situated in the Post Office

Building at 7th & Mission Streets, in the City of

San Francisco, State of California; the action came

on for trial upon the complaint of plaintiff and the

amended answer and cross-complaint of the defend-

ant, Mildred A. Dunwoody, and the amended answer

of the defendants, Harold A. Goldman, Myrtle
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Goldman, Harold F. Bariih and Doris G. Baruh,

and upon the cross-complaint of the defendant,

Mildred A. Dunwoody, cross-complainant, and the

answer thereto of the plaintiff, Hardware Mutual

Insurance Company of Minnesota, a corporation,

cross-defendant. The plaintiff and cross-defendant

was represented by the law firm of Long & Levit,

through David C. Bogert; the defendant and cross-

complainant, Mildred A. Dunwoody, was repre-

sented by the law firm of Peters and Peters,

through Jerome D. Peters, and the defendants

Harold A. Goldman, Myrtle Goldman, Harold F.

Baruh and Doris G. Baruh, were represented by

the law firm of Oscar Samuels and Tevis Jacobs,

through Robert Sills; evidence, both oral and docu-

mentary, was introduced; theretofore there was

filed in the action a "Stipulation to Admit Certain

Facts" and a supplement thereto, which are

marked Exhibit "l''; the taking of evidence having

been completed and the matter having been sub-

mitted to the court for its determination, and the

court being fully advised in the premises hereby

finds the following facts to be true, to wit:

Findings of Fact

I.

That paragraphs I to XIV inclusive of the said

"Stipulation to Admit Certain Facts" and the sup-

plement thereto, on file herein, are true, and they

are incorporated herein and made a })art hereof.



vs. Mildred A. Bunwoody, et al. 77

II.

That it was stipulated in open court as a fact

that at the time of the destruction of the said build-

ings by fire, the sound value thereof and their re-

placement value was in excess of the total amount

of fire insurance carried upon said buildings,

namely upwards of $46,795.00.

III.

That mider the said policy of insurance carried

by the defendant and cross-complainant, Mildred

A. Dunwoody, with the plaintiff and cross-defend-

ant, which policy was in the sum of $10,000.00. she

sustained a total loss.

IV.

That the original lease of the premises involved

was dated the first day of November, 1943, and

under it the defendant, Mildred A. Dunwoody,

leased the premises to the Grand Rapids Furniture

Company for a term of fifty years, commencing

January 1, 1944 ; that the interest of the said Grand

Rapids Furniture Company, as lessee, was later

transferred to the defendants, Harold A. Goldman,

Myrtle Goldman, Harold F. Baruh and Doris G.

Baruh, and they are the lessees of the premises

described therein; as set forth in the ''Stipulation

of Facts" marked Exhibit "1," an instrument dated

April 16, 1946, was entered into between the said

Mildred Dimwoody and the said Goldmans and

Baruhs, defendants, which purj)orted to delete cer-

tain paragraphs from the terms of said original lease

there was also an agreement dated April 23. 1946,
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entered into between the said Mildred A. Dun-

woody, defendant, and the said defendants, Harold

A. Goldman and Harold F. Baruh, wherein they

individually agreed to be bound by all the terms of

the original lease, including those deleted by the

agreement of April 16, 1946 ; that it is the intent

of the two agreements said defendants be so bound

;

both agreements were delivered at one time to the

said Goldmans and Baruhs by the said Mildred A.

Dunwoody on the express condition that the said

defendants were to be so bound; that these were

delivered to the said Baruh and Goldman defend-

ants by the defendant, Mildred A. Dunwoody,
through one Ben linger, the agent of said Baruhs

and Goldmans, and while he was acting for said

defendants within the course and scope of his em-

ployment; that they were delivered by letter to said

Ben Unger, said agent, with instructions to deliver

them only if it was the intent of the said defendant

to be so bound; that the said Ben Unger delivered

them to said defendants who executed them, and an

executed copy of each was delivered by said Ben

Unger to said Mildred A. Dunwoody by letter in

which Mr. Unger stated that they protected her.

V.

That under the terms of the original lease of

November 1, 1943, and in particular, under section

12 thereof, the lessees were obligated in the event

the bulidings were destroyed by fire to restore the

same at their own expense and without unnecessaiy

delay; said paragraph was one of the paragrai:)hs
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deleted by the agreement of April 16, 1946; that

it was revived as to the defendants Harold A. Gold-

man and Harold F. Baruh by the agreement of

April 23, 1946; that as set forth in "Stipulation to

Admit Certain Facts" the said Baruh and Goldman

defendants carried a total fire insurance in tlie sum
of $36,795.00 and by the supplement to "Stipulation

to Amend Certain Facts" which is in evidence

here with the original, it is stipulated that the said

Baruh and Goldman defendants of said insurance

have been paid $25,000.00 by the Security Insurance

Company, and that said company retained, as pro-

vided by its policy, $11,743.89, to be paid to said

parties at a later date; that of the $25,000.00 so

paid, said Baruh and Goldman defendants expended

$1,173.89 to remove the debris upon the property

caused by the burned buildings and that the balance

of the said $25,000.00 was placed by the parties in a

savings account in a bank in San Francisco, to be

withdrawn only upon the signatures of Mildred A.

Dunwoody and Harold F. Baruh and Harold A.

Goldman.

Conclusions of Law

From the foregoing findings of fact, the court

concludes

:

I.

That the defendant and cross-complainant, Mil-

dred A. Dunwoody, is entitled to a judgment under

her cross-complaint against the plaintiff and cross-

defendant. Hardware Mutual Insurance Company
of Minnesota, a corporation, in the sum of $10-
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000.00 plus interest tliereon at the rate of 7% per

annum from January 21, 1950.

II.

That upon the pajrtnent of the foregoing judg-

ment, the plaintiff and cross-defendant is not

entitled to subrogate as against the defendants

Harold F. Baruh, Doris G. Baruh, Harold A. Gold-

man or Myrtle Goldman, or any thereof.

III.

That the defendants Harold A. Goldman and

Harold F. Baruh are legally bound by and to per-

form the obligations of the tenants of the premises

upon which the buildings were destroyed by fire,

and to restore the buildings destroyed by fire as

provided in Paragraph 12 of the original lease of

November 1st, 1943, and are similarly bound by all

paragraphs of said lease.

IV.

That the defendants Mildred A. Dunwoody,

Harold A. Goldman, Myrtle Goldman, Harold F.

Baruh and Doris G. Baruli shall be entitled to their

costs of suit herein incurred.

Dated: April 6th, 1951.

/s/ MICHAEL J. ROCHE,
Chief United States

District Judge.

[Endorsed] : Filed April 6, 1951.
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In the Southern Dmsion of the United States

District Court for the Northern District of

California

No. 29584

HARDWARE MUTUAL INSURANCE CO. OF
MINNESOTA, a Corporation,

Plaintiff,

vs.

MILDRED A. DUNWOODY, HAROLD A.

GOLDMAN, MYRTLE GOLDMAN, HAR-
OLD P. BARUH, and DORIS G. BARUH,

Defendants.

MILDRED A. DUNWOODY,
Cross-Complainant,

vs.

HARDWARE MUTUAL INSURANCE CO. OF
MINNESOTA, a Corporation,

Cross-Defendant.

eTUDGMENT

This cause coming on regularly for trial before

the above-entitled court, the Honorable Michael J.

Roche presiding without a jury and the said matter

being heard and tried upon the complaint of ]:)lain-

tiff and the amended answer and cross-complaint

of the defendant and the amended answer of the

defendants, Harold A. Goldman, Myrtle Goldman,

Harold F. Baruh and Doris G. Baruh, and upon
the cross-complaint of the defendant, Mildred A.
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Dunwoody, cross-complainant, and the answer

thereto of the plaintiff, Hardware Mutual Insurance

Company of Minnesota, a corporation, cross-defend-

ant, the plaintiff and cross-defendant being rep-

resented by the law firm of Long & Levit through

David C. Bogert, Esq. ; the defendant and cross-

complainant, Mildred A. Dunwoody, being rep-

resented by the law firm of Peters & Peters, through

Jerome D. Peters, Esq., and the defendants, Harold

A. Goldman, Myrtle Goldman, Harold F. Baruh and

Doris G. Baruh, being rei)resented by the law firm

of Oscar Samuels, tlirough Robert Sills, Esq., and

evidence, both oral and documentary being intro-

duced and the matter having been submitted to the

court for its decision, and the court having hereto-

fore caused to be signed and filed its Findings of

Fact and Conclusions of Law, and by reason thereof

and the law,

It is hereby adjudged and decreed as follows,

to wit:

I. That the defendant and cross-complainant,

Mildred A. Dunwoody, have, and she is hereby

granted, judgment against the plaintiff and cross-

defendant, Hardware Mutual Insurance Company

of Minnesota, a corporation, in the sum of Ten

Thousand Dollars ($10,000,00), plus interest thereon

at the rate of 7% per annum from January 21,

1950, and until paid, and for her costs of suit hereby

taxed at the sum of $20.00.

II. That upon the payment by the plaintiff and

cross-defendant. Hardware Mutual Insurance Com-
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pany of Minnesota, a corporation, of the said sum

of Ten Thousand Dollars ($10,000.00) to defendant

and cross-complainant, Mildred A. Dunwoody, as

adjudged in the preceding paragraph, said plaintiff

and cross-defendant is not entitled to be subrogated

to any of the rights of the said Mildred A. Dun-

woody or at all, against the defendants Harold F.

Baruh, Doris G. BaiTih, Harold A. Goldman or

Myrtle Goldman, or any thereof.

III. The defendants Harold A. Goldman and

Harold F. Baruh are legally boimd by and to per-

from the obligations of paragraph 12, and all the

provisions of that certain lease dated November 1,

1943, in which the said premises and buildings de-

scribed in paragraph V of plaintiff 's complaint were

leased by Mildred A. Dmiwoody, defendant and

cross-complainant herein, to the Grand Rapids Fur-

niture Company for a period of fifty (50) years

from January 1, 1944, and which lease was later and

upon April 3, 1945, assigned by the Grand Eapids

Furniture Company to the said defendants, Harold

F. Bamh and Harold A. Goldman, which said lease

is referred to and described in the "Stipulation to

Admit Certain Facts" fi^led herein and marked Ex-

hibit "I," and as i)rovided by the provisions of said

])aragrapli 12, said defendants are obligated to re-

store the buildings destroyed.

IV. That the defendants Harold A. Goldman,

Myrtle Goldman, Harold F. Baruh and Doiis G.

Baruh do have and recover of and from plaintiff

and cross-defendant, Hardware Mutual Insurance
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Company of Minnesota, a corporation, their costs

and expenses incurred in said action amounting to

the sum of $20.00.

Dated: April 6th, 1951.

/s/ MICHAEL J. ROCHE,
Chief U. S. District Judge.

[Endorsed] : Filed April 6, 1951.

Entered in Civil Docket April 9, 1951.

[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice is hereby given that Hardware Mutual In-

surance Co. of Minnesota, a corporation, plaintiff

and cross-defendant above named, hereby appeals

to the United States Court of Appeals for the Ninth

Circuit from those portions of the final judgment

entered in this action on 9 April, 1951, reading as

follows

:

"It is hereby adjudged and decreed as fol-

lows, to wit:

''I. That the defendant and cross-complain-

ant, Mildred A. Dunwoody, have, and she is

hereby granted, judgment against the plaintiff

and cross-defendant, Hardware Mutual Insur-

ance Company of Minnesota, a corporation, in

the sum of Ten Thousand Dollars ($10,000.00),

plus interest thereon at the rate of 7% per

aimum from January 21, 1950, and until paid,
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and for her costs of suit hereby taxed at the

sum of $20.

"II. That upon the pajnment by the plain-

tiff and cross-defendant, Hardware Mutual In-

surance Company of Minnesota, a corporation,

of the said sum of Ten Thousand Dollars ($10,-

000.00) to defendant and cross-complainant,

Mildred A. Dunwoody, as adjudged in the pre-

ceding paragraph, said plaintiff and cross-de-

fendant is not entitled to be subrogated to any

of the rights of the said Mildred A. Dunwoody
or at all, against the defendants Harold F.

Baruh, Doris G. Baruh, Harold A. Goldman or

Myrtle Goldman, or any thereof.

"IV. That the defendants Harold A. Gold-

man, Myrtle Goldman, Harold F. Baruh and

Doris G. BaiTih do have and recover of and

from plaintiff' and cross-defendant, Hardware

Mutual Insurance Company of Minnesota, a

corporation, their costs and expenses incurred

in said action amounting to the sum of $20."

BERT W. LEVIT,

DAVID C. BOGERT,

LONG & LEVIT,

By /s/ DAVID C. BOGERT,
Attorney for Appellant Hardware Mutual Insur-

ance Co. of Minnesota.

[Endorsed]: Filed April 26, 1951.
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[Title of District Court and Cause.]

SUPERSEDEAS BOND ON APPEAL

Know All Men by These Presents:

That we, Hardware Mutual Insurance Co. of Min-

nesota, a corporation, the above-named plaintiff and

cross-defendant, as Principal, and Glens Falls In-

demnity Co., an insurance corporation organized

and existing under the laws of the State of New
York, as Surety, are held and firmly bound unto

Mildred A. Dunwoody, defendant and cross-com-

plainant, and Harold A. Goldman, Myrtle Goldman,

Harold F. Baruh, and Doris G. Baruh, defendants,

in the full and just sum of Twelve Thousand Five

Hundred Dollars ($12,500.00) to be paid to the said

cross-complainant and defendants, their certain at-

torneys, executors, administrators, or assigns; to

which payment to be well and truly made we bind

ourselves, our successors and assigns, jointh^ and

severally by these presents.

Sealed with ou]* seals and dated this 19th day of

April, 1951.

Whereas, on April 9, 1951, a judgment was ren-

dered in favor of the above-named obligees and

against the said Hardware Mutual Insurance Co.

of Minnesota, and the said Hardware Mutual In-

surance Co. of Minnesota having filed or being about

to file in said Court a notice of appeal to reverse

the judgment in the aforesaid suit, on appeal to the

United States Court of Appeals for the Ninth Cir-

cuit: and
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AVliereas, the said plaintiff and cross-defendant

desires a stay of all proceedings in the above-en-

titled cause until the determination of the said

a])peal

;

Now Therefore, the condition of this obligation is

such that if the said Hardware Mutual Insurance

Co. of Minnesota, as appellant, shall prosecute its

ap})eal with effect and shall satisfy the said judg-

ment in full together with costs, interest and damage

for said delay if said appeal is dismissed or if the

judgment is affirmed, and shall satisfy in full such

modification of the judgment and costs, interest

and damages as may be adjudged and awarded by

the appellate court, then this obligation to void;

otherwise to remain in full force and effect.

HARDWARE MUTUAL INSURANCE CO. OF
MINNESOTA,

[Seal] By /s/ P. O. WETTLESON,
Resident Assistant

Secretary.

GLENS FALLS INDEMNITY
CO.,

By /s/ DONALD J. MOLLBERG,
Attorney.

The foregoing bond is hereby approved and is to

stand as a supersedeas until the final determination

of the appeal.

/s/ MICHAEL J. ROCHE,
District Judge.
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State of California,

City and County of San Francisco—ss.

On this 19th day of April in the year One Thou-

sand Nine Hundred and Fifty-one before me, Alice

E. Lowrie, a Notary Public in and for the said City

and County of San Francisco, residing therein, duly

commissioned and sworn, personally appeared Don-

ald J. Mollberg, known to me to be the Attorney of

the Glens Falls Indemnity Company, the Corpora-

tion that executed the within instrument, and knowTi

to me to be the i:)erson who executed the said in-

strument on behalf of the Corporation therein

named and aclaiowledged to me that such Corpora-

tion executed the same.

In Witness Whereof, I have hereunto set my hand

and affixed my official seal in the City and County

of San Francisco the day and year in this certificate

first above written.

[Seal] /s/ ALICE E. LOWRIE,
Notary Public in and for the City and County of

San Francisco, State of California.

My Commission Expires May 23, 1952.

State of California,

City and County of San Francisco—ss.

On this 19th day of April, 1951, before me Jose-

phine Limpert, a Notaiy Public, in and for the City

and County of San Francisco, residing therein, duly

commissioned and sworn, personally appeared P.

O. Wettleson, known to me to be the Resident As-

sistant Secretary of Hardware Mutual Insurance
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Co. of Minnesota, a corporation, and also known to

me to be the person who executed the within instru-

ment on behalf of said corporation, and he acknowl-

edp^ed to me that such corporation executed the

same.

In Witness Whereof, T have hereunto set my
hand and affixed my official Seal at my office in said

City and County of San Francisco the day and

year in this certificate first above written.

[Seal] /s/ JOSEPHINE LIMPERT,
Notary Public in and for the City and County of

San Francisco, State of California.

My Commission Expires September 8, 1954.

[Endorsed] : Filed April 26, 1951.

[Title of District Court and Cause.]

CERTIFICATE OF CLERK
TO RECORD ON APPEAL

I, C. W. Calbreath, Clerk of the United States

District Court for the Noi-thern District of Califor-

nia, do hereby certify that the foregoing documents,

listed below are the originals filed in this Court, or

true copies of orders entered in this Court, in the

above-entitled case and that they constitute the rec-

ord on appeal herein as designated by the attorneys

for the appellant:

Complaint for declaratory relief.

Amended answer of Defendants Harold A. Gold-
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man, Myrtle Goldman, Harold F. Baruli and Doris

G. Baruli,

Amended answer and cross-complaint of Defend-

ant Mildred A. Dunwoody.

Answer to cross-complaint.

Order that answer to cross-complaint stand as

answer to the amended cross-complaint of Mildred

A. Dmiwoody.

Stipulation to admit certain facts.

Supplement to "Stipulation to admit certain

facts."

Interrogatories propounded by plaintiff.

Answer to interrogatories propounded by plain-

tiff.

Findings of fact and conclusions of law.

Judgment.

Notice of appeal.

Supersedeas bond on appeal.

Designation of contents of record on appeal.

In Witness Whereof, I have hereunto set my hand

and af&xed the seal of said District Court this 4th

day of June, 1951.

C. W. CALBREATH,
Clerk.

[Seal] /s/ C. W. TAYLOR,
Deputy Clerk.



vs. Mildred A. Dunwoodif, et al. 91

[Endorsed] : No. 12960. United States Court of

Appeals for the Ninth Circuit. Hardware Mutual

Insurance Co. of Minnesota, a Corporation, Appel-

lant, vs. Mildred A. Dunwoody, Harold A. Goldman,

Myrtle Ooldnian, Harold F. Baruh and Doris G.

Baruh, Appellees. Transcript of Record. Appeal

from the United States District Court for the North-

ern District of California, Southern Division.

Filed June 4, 1951.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for the

Ninth Circuit.
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In the United States Circnit Court of Appeals

For the Ninth Circuit

No. 12960

HARDWARE MI^TUAL INSURANCE CO. OF
MINNESOTA, a Corporation,

Appellant,

vs.

MILDRED A. DUNWOODY, HAROLD A.

GOLDMAN, MYRTLE GOLDMAN, HAR-
OLD F. BARUH, and DORIS G. BARUH,

Appellees.

STATEMENT OF POINTS TO BE RELIED
UPON ON APPEAL AND DESIGNATION
OF RECORD MATERIAL TO CONSIDERA-
TION OF APPEAL

Now Comes appellant above named and, pursuant

to subparagraph 6 of Rule 19 of the Rules of this

Court, makes this statement of the points upon

which it intends to rely on the appeal herein, and

also makes the following designation of the record

which it thinks material to the consideration

thereof

:

I.

Points

L The court erred in finding and holding that

upon i:)ayment of $10,000 bv appellant to appellee

Mildred A. Dunwoody, appellant is not entitled to

be subrogated to any of the rights of the said ap-

pellee or at all, against the appellees Harold F.
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Baiiili, Doris G. Baruh, Harold A. Goldman or

Myrtk' Goldman, or any of them.

2. The court erred in failing to find that the ac-

tions of appellee Mildred A. Dunwoody in consent-

ing to and approving the delay by the other appellees

in reconstructing the buildings destroyed by fire

seriously prejudiced or destroyed appellant's right

of subrogation against said other appellees.

3. The court in finding and holding that appellee

Mildred A. Dimwoody is entitled to a judgment

against appellant in the simi of $10,000 plus interest

thereon at the rate of 7% per annum from January

21, 1950.

II.

Designation

Appellant designates the following portions of the

record as those which are material to the considera-

tion of this appeal, to wit:

1. Plaintiff's Complaint for Declaratory Relief.

2. Amended Answer of Defendants Harold A.

Goldman, Myrtle Goldman, Harold F. Baruh and

Doris G. Baruh.

3. Amended Answer and Cross-Complaint of De-

fendant and Cross-Complainant Mildred A. Dun-
woody.

4. Answer to Cross-Complaint.

5. Minute Order made 20 February, 1951, per-

mitting Answer to Cross-Complaint to stand as an

Answer to the Amended Cross-Complaint.

6. Stipulation to Admit Certain Facts.
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7. Sui^plement to "Stipulation to Admit Certain

Facts."

8. Interrogatories Propounded by Plaintiff to

Defendant and Cross-Complainant.

9. Answers to Interrogatories Propounded by

Plaintiff.

10. Findings of Fact and Conclusions of Lav,'

prepared and entered by the court on 6 April, 1951.

11. Judgment, entered 6 April, 1951.

12. Notice of Appeal, with date of filing.

13. Supersedeas Bond on Appeal, with date of

filing.

14. Designation of Contents of Record on Ap-

peal.

Certificate of clerk. [In pencil.]

Dated: San Francisco, California, 7 June, 1951.

BERT W. LEVIT,

DAVID C. BOGERT,

LONG & LEVIT,

By /s/ DAVID C. BOGERT,
Attorneys for Appellant.

Affidavit of Service by Mail attached.

[Endorsed] : Filed June 7, 1951.


